which consumes 50% less energy than a traditional oce building, and generates its energy with solar panels.
8

A. Energy Performance of Green Buildings is Disputed
As they seek to move the market toward green building, advocates suggest that environmentally-conscious construction costs more up front, but saves money over time, through lower operating costs.
9 With the green building industry still in its infancy, reliable data is hard to come by. 10 The United States Green Building Council ("USGBC")-which created the most widely used green building rating system in the nation 11 -claims that building green costs 2.5% more upfront, but osets the additional cost in ve to eight years through energy savings.
12 However, critics charge that green buildings do not always perform as advertised, in part because energy management is only one of ve categories used to award points in the Leadership in Energy and Environmen-
8
Jim Witkin, For a Premier Lab, a Zero-Energy Showcase, The New York Times, July 6, 2010, available at http://green.blogs.nytimes.com/ 2010/07/06/for-a-premier-lab-a-zero-energy-showcase/.
9
Green Building: Frequently Asked Questions, United States Environmental Protection Agency, available at http://www.epa.gov/greenb uilding/pubs/faqs.htm. Rev. 1479 , 1489 (Summer 2010 ) (Upfront construction costs average about 2% above traditional construction of similar buildings, according to a study of newly constructed green buildings in California.); Hirokawa, At Home With Nature: Early Reections on Green Building Laws and the Transformation of the Built Environment, 39 Envtl. L. 507 (Summer 2009), FN 225 (Some estimates put the cost of green building materials at 3-5% above comparable market prices, while others suggest the cost is negligible.).
11
Salkin, American Law of Zoning § 36:11 (5 th Ed.) (The LEED certication system created by USGBC is the most widely used in the green building industry; other rating systems include The Green Globes program developed by the Green Building Initiative, and the Energy Star program, which is jointly administered by the U.S. Environmental Protection Agency and the U.S. Department of Energy.).
12
Greening Buildings and Communities: Costs and Benets, United States Green Building Council, available at http://www.usgbc.org/Display Page.aspx?CMSPageID=77#usgbc publications.
tal Design ("LEED") certication system.
13 Further, until 2009 , LEED relied on pre-construction forecasts alone; administrators responded to criticism by rewriting their rules to require a ve-year post-certication review of utility bills.
14 The matter came to a head when the owner of a heating system and repair company sued USGBC in federal court in New York, alleging that USGBC engages in "greenwashing" when it claims that LEED-certied buildings, on average, are 25-30% more energy ecient that non LEEDcertied buildings. 15 Although the details are in dispute, and the lawsuit remains pending, LEED sponsors and critics agree that a building cannot be called green if it is not energy ecient.
16
B. LEED Certication System Drives the Debate
As the green building movement gathered steam, federal, state and local governments began requiring LEED certication for new construction and major renovations funded with public money.
17 Incentives designed to make LEED certication more attractive to private builders followed, often taking the form of tax credits, or less expensive options like speedy permit processing, refunds of permitting fees and
13
Henry Giord, A Better Way to Rate Green Buildings, Northeast Sun, Spring 2009, available at http://www.nesea.org/uploads/universe/doc s/wysiwyg/documents/nesea-sp09 Green Buildings.pdf.
14
Press Release, USGBC Tackles Building Performance Head On, U.S. Green Building Council, Aug. 25, 2009, available at http://www.usgb c.org/Docs/News/BPI082509.pdf.
15
Giord v. U.S. Green Bldg. Council, 2011 WL 4343815, amended complaint led Feb. 7, 2011 (S.D. N.Y. 2011 ), available at http://www.gree nbuildinglawupdate.com/uploads/le/giord%20amended%20complaint.pdf (For updates on this litigation, see The Green Real Estate Law Journal, at http://www.greenrealestatelaw.com/2011/04/usgbc-les-motion-to-dismisshenry-giords-amended-complaint/, and The Green Building Law Update, at http://www.greenbuildinglawupdate.com/2011/02/articles/legal-develop ments/giords-leed-lawsuit-takes-new-shape/.). waivers to height and density limitations.
18 Participating builders project an image of environmental responsibility, to attract tenants willing to pay premium rents to live or do business in a green building.
19 Due to widespread government backing, some builders describe the industry as "recession proof."
20
LEED has four certication levels-certied, silver, gold and platinum-which are achieved by earning points based on a variety of environmental factors.
21 To date, 14 federal agencies and departments, 34 state governments, 36 counties, 138 cities and 28 towns have incorporated the LEED rating system into their statutes, ordinances and executive
18
Public Policy Search, United States Green Building Council, supra note 17 (Common state-sponsored incentives include fee reductions and waivers, free consultation and promotional services, free technical assistance, grants, low interest loans, tax breaks and tax credits; common incentives oered by local government include density bonuses, expedited permitting, fee reductions and waivers, free technical assistance, grants, tax credits and tax breaks.). (LEED 2009 , also known as LEED V3, awards up to 100 points: 26 points for sustainable sites, 10 points for water eciency, 35 points for energy and atmosphere, 14 points for materials and resources, 15 points for indoor environmental air quality, six points for innovation and design. Projects that earn 40-49 points obtain the LEED Certied designation, projects that earn 50-59 points obtain the LEED Silver designation, projects that earn 60-79 points earn the LEED Gold designation, and projects that earn 80-100 points obtain the LEED Platinum designation.).
orders.
22 So far, more than 7,885 green buildings have been LEED certied, and another 23,232 are in the process of certication.
23 Although industry observers have predicted that green building standards will prompt "LEEDigation," there are few reported cases, 24 with the litigation to date revolving around the failure to suciently dene risk and liability in a green building contract, 25 and whether standards in local energy conservation codes can be stricter than those set by the federal government.
26 Construction attorneys predict that green building litigation will grow, 27 with contract disputes revolving around a failure to achieve green building certication and defects that limit energy performance after 28 Already, the reasonable standard of care for design and construction in green building may have been heightened, at least in contracts with special provisions that dene objectives or warranty obligations.
22
LEED
29 And with increased globalization in real estate ownership, development and nance, an international entity may seek to use a non-USGBC standard to achieve green building compliance in the United States.
30 Given the widespread ) (Condominium owner alleges breach of contract, construction defect, and fraud, arguing that LEED-Gold rated building in New York City, which had been promoted as a cutting-edge project with a green roof and geothermal heating and cooling system, resulted in additional costs because it did not maximize energy eciency.). 
30
See, BREEAM, available at http://www.breeam.org/ (A design and assessment tool for sustainable buildings used in the United Kingdom.); The International Green Construction Code, available at http://www.iccsa fe.org/cs/IGCC/Pages/default.aspx (The International Code Council, a membership organization that promulgates model codes for building safety, re prevention and energy eciency in commercial and residential adoption of green building standards, two main legal questions that will have an impact on public policy are emerging: 1) Whether lawmakers have the authority to delegate power by incorporating the LEED certication system into building codes, 31 and 2) Whether the government is able to require compliance or prepared to rescind incentives if buildings do not meet green standards.
32
II. NON-DELEGATION DOCTRINE
A. LEED as De-Facto Lawmaker Some observers argue that incorporation of LEED certication standards into building and tax codes has turned the USGBC into a de facto lawmaker, a situation that could make lawmakers susceptible to constitutional challenge under the non-delegation doctrine.
33 The USGBC, a membership organization of contractors, builders, manufacturers and government entities, has helped create a market for green building through public outreach and professional training, and its Green Building Certication Institute ("GBCI") administers the LEED program.
34 To skeptics, the widely-adopted rating system has become a form of "shadow government," because green building standards are drafted, approved and administered by a private company that is neither under government control nor accountable to the buildings, recently completed its rst International Green Construction Code.). Ditta, Leading the Way in Unconstitutional Delegations of Legislative Power: Statutory Incorporation of the LEED Rating System, 39 Hofstra L. Rev. 369, 385 (Winter 2010) ("The Constitution limits the powers granted to the government by the people and, therefore, a legislature must have some constitutional basis for shifting its lawmaking authority to another branch or body in order to stay within the bounds of constitutionality.").
34
Green Building Certication Institute, available at http://www.gbci. org/homepage.aspx.
electorate.
35 Further, incorporation by reference could lead to antitrust claims, because a government endorsement of only one set of standards, by a private group that dominates the green building market, could make it impossible for other certication systems to compete, and shut out makers of products that are not approved by the LEED system.
36
The situation makes it dicult for the public to know if environmental claims about green buildings are true and veriable, particularly when marketing claims are made by a third-party certier, as noted in a 2010 update of Green Guides promulgated by the Federal Trade Commission ("FTC").
37 Although the FTC does not regulate third-party certication systems, it recommends that marketers use clear and prominent language limiting their claims to a particular attribute for which they have substantiation.
38 In Giord v. U.S. Green Building Council, the New York-based owner of Giord Fuel Savings takes aim at green building marketing claims, alleging that the USGBC made fraudulent statements in a press release that claims LEED-certied
35
Michael Liu, The Shadow Government: With little public oversight, the organization that invented the LEED System is remaking an industry, ArchitectureBoston, Summer 2011, available at http://www.architects.org/ architectureboston/articles/shadow-government (Liu challenges the propriety of a private group regulating the building industry, but also notes that government regulation has not been without its troubles, as the Government Accountability Oce in 2010 obtained Energy Star certication "for several bogus products including an 'air purier' constructed of a space heater with y paper and a feather duster attached."). 
37
The FTC's Green Guides, Federal Trade Commission, available at http://www.ftc.gov/opa/reporter/greengds.shtm; see also, Federal Trade Commission Proposes Revised Green Guides, available at http://www.ftc.g ov/opa/2010/10/greenguide.shtm.
38
Green Guides: Summary of Proposal, Federal Trade Commission, available at http://www.ftc.gov/os/2010/10/101006greenguidesproposal.p df.; see also, Tresa Baldas, Claims of "Greenwashing" on the Rise, The National Law Journal, June 10, 2009, available at http://www.law.com/js p/nlj/PubArticleNLJ.jsp?id=1202431255440&slreturn=1&hbxlogin=1 (An uptick in consumer interest in buying green has spurred a ood of green products in the market and a fresh crop of lawsuits in which companies are sued for inating or misrepresenting the eco-friendly nature of their products.).
buildings are 25-30% more energy ecient than non-LEED buildings.
39
In the lawsuit, which is pending in federal court, Giord alleges that the USGBC-cited study of 121 LEED-certied buildings, by the New Buildings Institute ("NBI") of Vancouver, Washington, actually shows that 29% of the LEED buildings in the NBI study use more energy than similar non-LEED buildings.
40 Giord's challenge prompted further study within the industry, and another independent review of the NBI data suggests that 28-35% of LEED buildings used more energy than their conventional counterparts, and also notes that performance of the LEED buildings did not correlate with the certication level of the buildings.
41 Similarly, a report by the National Institute of Building Sciences argued that certication systems might confuse or mislead policy makers and the public, because there is limited data available to correlate building performance with building standards.
42 Yet another study concluded that LEED certication standards are insucient because the certication system awards too few points to systems that improve air quality, an area of increasing concern.
43 The debate prompted USGBC to revise its rating criteria, which had relied only on formulas to predict energy use, but now additionally requires ve years of performance data after a building has been certied.
44 Notably, the challenge to LEED standards was launched in the private sector, and was not the result of government supervision or public input.
45
B. LEED Incorporation Varies by Jurisdiction
The LEED-certication system is part of the statutory framework endorsed by many government agencies, but the extent to which it has been incorporated varies by locality.
46
Several states have adopted the LEED certication system wholesale, typically requiring that large-scale new construction projects funded by the state meet the LEED-Silver standard, including: Arizona, 
68
Del Percio and Koerner, State and Local Green Building Laws and Incentives, supra note 42, at 81-85; see also, Public Policy Search, United States Green Building Council, available at http://www.usgbc.org/PublicPo licy/SearchPublicPolicies.aspx?PageID=1776 (USGBC maintains a searchable database of federal, state and local green building programs that use the LEED certication system.).
69
City of New York, N.Y., Local Law 86, available at http://www.nyc. gov/html/dob/downloads/pdf/ll 86of2005.pdf (signed Oct. 3, 2005) . lent rating system. 72 Portland, Oregon 73 and Boulder, Colorado 74 use their own rating systems. According to an inventory of 113 municipal green building programs compiled by the University of Wisconsin, 72% of municipalities require certication by LEED while the remaining 28% allow alternative means of certication.
75 Whether the LEEDcertication system is mandated by the government, or used because it is the builder's preference, standards set by USGBC members, not government ocials, are used to determine if the builder has complied with the law.
76
C. Governments Should Retain Control Over Compliance
Given the continuing growth of the green building industry, some observers speculate that governments that mandate LEED certication, rather than tailoring their own green building systems, may risk challenge under the nondelegation doctrine and, if challenged, could nd that they have sacriced accountability for the sake of eciency.
77
Proponents of local green building codes note that LEED is a nationwide system that doesn't dierentiate between local environmental concerns, but acknowledge that only big cit-
70
City of Boston, Mass., Amendment No. 331 to Article 37 of the Boston Zoning Code, available at http://www.bostonredevelopmentauthorit y.org/pdf/zoningcode/article37.pdf (adopted Dec. 1, 2004 ).
71
City of Chicago, Ill., Green Permit Program, http://www.cityofchicag o.org/city/en/depts/bldgs/supp info/overview of the greenpermitprogr am.html (adopted June 1, 2004).
72
Montgomery County, Md., Bill 17-06, available at http://www.montg omerycountymd.gov/content/council/pdf/bill/2006/17-06.pdf (adopted Nov. 28, 2006) .
73
City of Portland, Ore., Resolution 36310, available at http://www.po rtlandonline.com/shared/cfm/image.cfm?id=112682 (adopted April 27, 2005).
74
City of Boulder, Colo., Ordinance 7565 established the Boulder Residential Green Points Program, available at http://www.bouldercolorado.g ov/index.php?option=com content&task=view&id=208&Itemid=489 (adopted Nov. 13, 2007) .
75
Government Green Building Programs, Inventory University of Wisconsin, available at http://legistar.cityofmadison.com/attachments/078 dfc53-2b94-4f37-b6a7-d9b6bb984fb5.pdf.
76
LEED Committees, United States Green Building Council, available at http://www.usgbc.org/DisplayPage.aspx?CMSPageID=1750.
77
Ditta, Leading the Way in Unconstitutional Delegations of Legislative Power: Statutory Incorporation of the LEED Rating System, 39 Hofstra L. Rev. 369, [380] [381] [399] [400] ies have in-house experts with the ability to draft building codes to regulate an evolving industry.
78 Others argue that incorporation of LEED is ecient and practical, but note that government ocials are less susceptible to challenges under the non-delegation doctrine if they retain local control of compliance measures by requiring that projects be LEED certiable, but not requiring actual certication.
79 If a local government does not have sta that can review a project to ensure compliance with applicable green building standards, the governments should consider whether mandating or incentivizing compliance are good ideas. Furthermore, local governments should consider including an appeals provision for builders who object to the mandate.
80
III. ENFORCEMENT OF GREEN STANDARDS
A. Compliance Measures Vary by Jurisdiction
As federal, state and local governments began to focus on energy eciency, lawmakers imposed mandates on public agencies and oered incentives to the private sector, to oset the additional cost of green building and the risk of delays or defects stemming from the use of new green products.
81 For example, although New York State does not mandate compliance with LEED, the state oers tax credits to builders that obtain certication.
82 New Mexico oers tax credits based on the square footage of commercial and residential buildings,
78
Schindler, Following Industry's LEED: Municipal Adoption of Private Green Building Standards, 62 Fla. L. Rev. 285, 313-315, 322-323 (Apr. 2010) . with the amount of the credit based on the LEED certication level.
83 Nevada waives the sales tax and oers partial abatement of real property taxes for buildings that achieve LEED-Silver certication or above.
84 Oregon awards a tax credit to businesses that achieve LEED-Silver certication or above.
85 And Maryland oered a green building tax credit to builders who met the LEED-Silver standard, but all appropriations have been allocated.
86 Compliance requirements vary: New York requires an eligibility certicate from an architect or engineer who certies that the building remains green; while in Nevada, deferred tax payments are payable within 90 days if the builder fails to achieve certication.
87
In California, where all new construction must meet green building standards, commercial buildings of more than 10,000 square feet are subject to inspection, to ensure that energy systems are working at maximum capacity.
88
Initiatives at the local government level mirror the pattern found at the state level, with cities awarding a variety of tax credits and grants based on the LEED certication level, and compliance mechanisms varying by jurisdiction. 92 Austin, Texas requires LEED certication for all public works projects over 5,000 square feet, and developers who do not meet certication requirements receive only a temporary certicate of occupancy, which may make it difcult to sell or transfer the building.
93 El Paso, Texas awards grants of up to $200,000 for new construction that obtains LEED-Platinum certication, and up to $400,000 for mixed used multistory buildings that have been 50% vacant for ve years and obtain LEED-Platinum certication.
94 Kings County, Washington awards grants of $15,000 to $25,000 to builders who obtain LEED-Silver certication for new construction or major renovations, but only to projects outside the city of Seattle.
95 Los Angeles, California awards incentives up to $250,000 to buildings that meet the LEED-Silver certication requirements.
96 Washington, D.C. mandates green building standards for private construction of 50,000 square feet or more, and ties a performance bond to the verication process, with the builder forfeiting the bond if LEED certication is not achieved.
97
In municipalities where applicants for green projects are oered a streamlined permit review process up-front, these governments should consider whether they may impose monetary penalties should applicants later fail to comply with promised green standards. Further, governments may consider disqualifying applicants who fail to deliver promised "green" results from receiving oered incentives for a period of time. Municipalities may also explore whether authority exists to require [refundable] permit fees to cover the cost of third-party independent compliance audits to verify whether the project has met the promised or expected green standards.
B. Decertication is Not Likely
Just what would happen if a LEED-certied building were decertied is a question of rst impression, as there are no judicial opinions on the subject and to date USGBC has not revoked the green label from any of the buildings it has certied.
98 The prospect of decertication arose when community members in Eagle River, Wisconsin challenged the LEED-Gold certication of Northland Pines High School, which was funded with $28.5 million in bonds.
99 A 125-page complaint led with USGBC alleged that the school did not qualify for LEED certication, based on a review by two independent engineers, in part because a more ecient heating and cooling system was available, but had not been based on a building's performance.
106 LEED 2009 is the fth version of the certication system since USGBC formed in 1993; projects must comply with the version of the rating system that was in eect at the time they registered for the program.
107 As a result, some LEED-certied buildings would not be able to obtain the green label if they were rated today.
108 For example, the Federal Building in Youngstown Ohio, which is LEED certied, could not obtain an Energy Star label after the U.S. Environmental Protection Agency reviewed a year of utility bills.
109
IV. CONCLUSION -THE LAW MUST PLAY CATCH-UP TO ENSURE ACCOUNTABILITY FOR ENVIRONMENTAL POLICY AND PUBLIC MONEY
In an era of high unemployment, dwindling tax revenues and huge budget decits, governments may be more likely to promote green building through mandates, and the public will desire accountability for incentives funded with public money or through the abatement of taxes and fees.
110
However, with the exception of a handful of initiatives, like the verication requirements for tax incentives in Nevada, the performance bond required for mandatory green building in Washington, D.C., and mandatory energy eciency inspections in California, few legislative bodies include compliance measures when they incorporate LEED into their building codes. 111 As the industry grows, compliance measures aimed at tracking building performance after certica-106 to meet.
124 Further, complaints about green building standards revolve around implementation and incentive programs, not the underlying science related to global climate change, suggesting that concern over the harmful eects of greenhouse gases is widespread. 125 However, the LEED system is evolving within a market-driven industry, and highly technical building standards make it dicult for policy makers and the public to evaluate the performance of a green building or determine if green building policies are reducing negative environmental impacts. 126 Hard data required by LEED 2009 can be used to police exaggerated claims and rene green building standards, so governments should remain vigilant to ensure that green building mandates help communities achieve environmental goals, and that public money used to oer incentives is wisely spent.
127 In the meantime, the wide variety of approaches to green building taken by state and local governments suggests that the law will have to play catch-up to address the unique risks of green building. 
